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DRAFT

AGREEMENT TO MEDIATE 
(IN TERMS OF RULE 41A(4)(b) (MEDIATION) OF THE HIGH COURT)

BETWEEN


……………………………………………………..
[the “1st Party”]
AND


…………………………………………………….
[the “2nd Party”]




AGREEMENT TO MEDIATE

This Agreement is made on .......... [date] .................. between:

i.) The “Parties”, consisting of:
a) The “1st Party”,  ……………………………………..; and
b) The “2nd Party”, ………………………………………; 
and
2) The “Mediator”, Theodorus H (Theo) Doubell.

THE PARTIES AGREE to the mediation (the “Mediation”) of the issues in dispute between the Parties (the “Issues”) on the terms as set out in this Agreement hereunder:
A. The Mediator:
1) Theodorus H (Theo) Doubell will be the Mediator.
B. Role of the Mediator:
2) The Mediator will:
a) attend the meetings in person and participate in discussions of the Mediation on the telephone or such other platform of communication with any one or all of the Parties prior to the Mediation if requested or reasonably required to do so or as the Mediator decides is appropriate;
b) read and consider prior to and during the Mediation all documents, material and information relevant to the Issues (“Documentation”) provided by the Parties to the Mediator;
c) chair and determine the procedure for the Mediation, in consultation with the Parties; and
d) assist the Parties to settle the Issues, the Parties reserving their right to revert to any other dispute resolution option if they do not reach a settlement of the Issues or any part thereof in the Mediation.
3) The Parties understand that the Mediator is neutral, impartial and independent, and does not opine or give judgment or legal advice or recommendations pertaining to the Issues. They agree that they will not make any claim of any nature against the Mediator in connection with this Mediation unless the Mediator has acted dishonestly or in bad faith.
4) The Mediator confirms that he has no interest in the Issues or their outcome and has had no undisclosed prior dealing with the Parties in relation to the Issues.
C. Before the Mediation:
5) The Mediator will contact the Parties to discuss their preparation for the Mediation.
6) Each Party will prepare and send to the Mediator and all other Parties a summary detailing such Party’s main concerns and Issues as the Mediator deems appropriate.
7) The Parties agree to exchange with each other, under the Mediator’s supervision, the Documents, and to provide such Documentation to the Mediator.
D. Conduct of the Mediation:
8) The Mediator shall decide, when possible, in consultation with the Parties, how the Mediation is to be conducted.
9) The Parties agree to comply with all requests of the Mediator in relation to the good conduct of the Mediation.
10) The Parties agree to use their reasonable endeavours to settle the Issues and to act in good faith before and during the Mediation.
11) The Mediation will take place on a date and time and at a place or remote online to be determined by the Mediator in consultation with the Parties. 
12) The Mediator will, in consultation with the Parties, determine the manner in which the Mediation will be conducted, including whether it would be in person, at the specific place, or remotely online.
13) No transcript or recording shall be made of the Mediation, or any part of it, except with the prior written consent of all Parties and the Mediator. This shall not prevent the Parties or the Mediator from making hand-written notes for their own purpose, provided that such notes shall remain confidential and shall be destroyed promptly after the conclusion of the Mediation.
14) Any settlement reached in the Mediation between the Parties shall not be legally binding unless it has been reduced to writing and has been signed by or on behalf of the Parties.
E. Authority:
15) Each Party will attend the Mediation in person or be represented by a person who has the necessary authority to bind such Party to any agreement reached as a result of the Mediation.
16) Each Party will notify the other Parties and the Mediator prior to the Mediation of the name(s) and position(s) of the person(s) representing such Party at the Mediation.
17) Each Party must consent to the presence of any person other than the Parties, their authorized representatives and their advisers in the Mediation.
F. [bookmark: _Ref216794883]Confidentiality:
18) Prior to and during the Mediation, the Mediator may choose to speak to the Parties jointly and/or separately from time to time and in order to improve the Mediator’s understanding of the Issues and each Party’s position, including their views, needs and concerns, and to prepare for or assist with the Mediation.
19) Any information shared with the Mediator by a Party during such separate talks will be kept confidential by the Mediator, unless such Party explicitly authorised the Mediator to disclose such information to another Party.
20) Any Documentation or other information, whether in written or any other format, arising out of the Mediation, including the terms of any settlement, shall be confidential and shall not be used for any purpose other than the Mediation, excluding the fact that the Mediation is to take place or has taken place, provided that the terms of settlement may be referred to in the event that a Party brings legal proceedings in relation to those terms.
21) The Mediator will maintain the confidentiality of all written and verbal communications in the Mediation unless required to disclose by a court of competent jurisdiction.
22) Each Party, and each person signing this Agreement on behalf of such Party, warrant that such Party, such signatory and every other person attending the Mediation with them and/or on its behalf shall be bound by and observe the Agreement set out in clause ‎F above.
23) All information, whether in written or any other format, arising out of or in connection with the Mediation, unless otherwise agreed to by all the Parties, shall be privileged, without prejudice and not admissible as evidence or disclosable in any current or future litigation or other proceedings whatsoever, but for any information that would apart from this clause be admissible or disclosable in such proceedings.
24) No Party may call the Mediator as witness, consultant, arbitrator or expert in any litigation or other proceedings whatsoever arising from or in connection with any Issue or any matter in dispute at the Mediation. Should a subpoena, witness summons or other request be issued that require the Mediator to testify or produce any record, note or any other information or material whatsoever in any future or continuing proceedings, the Party making that request, whether or not such request is successful, hereby agrees to pay the Mediator for any time incurred in responding to such request at the Mediator’s then daily rate, plus VAT (or proportion thereof), if payable, or such other fee as the Mediator may then usually charge together with any disbursement and travel expense, including advocate’s fees, if relevant, that the Mediator may reasonably incur in seeking to resist being called as a witness.
25) In the event of the Parties and the Mediator agree to hold the Mediation remotely online:
a) The Parties and the Mediator will reach prior written agreement regarding the participants to the Mediation proceedings;
b) The Mediator and all participants will not create any electronic video or audio recording of the Mediation, except with prior written agreement by all the Parties;
c) The Mediator and all participants will not create any electronic video or audio recording of the Mediation, except with prior written agreement by all the Parties;
d) The Mediator and all participants will not make or allow any live or deferred video or audio relay of the Mediation to any other party, except with prior written agreement by all the Parties; and
e) Only the agreed participants to the Mediation may be present in any room used by any participant during any Mediation session and all participants in any room shall be within camera view throughout the Mediation.
G. Mediation Date, Time, Place & Costs and Mediator’s Fees:
26) The Mediation date, time and place, or remote online arrangements, and the Mediator’s fees are to be finalized with the Parties upon conclusion of this Agreement.
27) The Parties have agreed that they will each pay the following portion of the Mediator’s fees and of the costs pertaining to the Mediation administration, travelling and venue and/or the remote online proceedings (the “Mediation Costs”):
a) The 1st Party: 50% (fifty percent); and
b) The 2nd Party: 50% (fifty percent).

28) The Mediator’s fees:
a) Are (i) R35 000/day, such as for the day(s) of Mediation, and (ii) R3 500/hour, such as for preparation or engagement with the Parties prior to the day of Mediation, or the drafting or consideration of the Settlement Agreement, if any, should such drafting or consideration fall outside the day(s) of Mediation; and
b) Will be payable promptly after the conclusion of this Agreement and not less than 10 days prior to the commencement of the Mediation, and are not refundable upon early termination of the Mediation, but for any allocated time or day(s) after the first day of Mediation that were not used. 
29) The Parties will bear their own legal costs, regardless of whether any settlement or part-settlement is reached at the Mediation or not, with each Party’s legal costs of attendance as well as its portion of the Mediation Costs to be treated as “costs in the cause” by the Court. 
30) The Mediator or either of the Parties, after canvassing their intentions with the Mediator, may end the Mediation at any time without giving a reason.
H. Legal status and effect of the Mediation:
31) This Agreement is governed by the law of the Republic of South Africa and the courts of the Republic of South Africa shall have exclusive jurisdiction to decide any matters arising out of or in connection with this Agreement and the Mediation.
I. Parties’ Addresses and Contact Details:
32) The Parties’ and Mediator’s addresses and contact details are as follows:
a) The 1st Party: 
i.) …………..[physical address]………...; 
ii.) …………..[name of contact person]...:
iii.) …………..[telephone / mobile no. ]….; and
iv.) …………..[email address] ……………; 
b) The 2nd Party:
i.) …………..[physical address]………...; 
ii.) …………..[name of contact person]…:
iii.) …………..[telephone / mobile no. ]….; and
iv.) …………..[email address] ……………; 
c) The Mediator:
i.) c/o Bouwers Incorporated
Block 6, Albury Office Park
Cnr. Jan Smuts Ave & Albury Office Park
Hyde Park, 2196 
ii.) 011 880 3255 & 082 787 6836
iii.) Theo@bouwers.co.za
J. Termination of Mediation
33) The Mediation shall end, in terms of Rule 41A, read with the Mediation Protocol (April 2025)[footnoteRef:1] (the “Protocol”): [1:  Mediation Protocol Applicable In The Gauteng Division Of The High Court, April 2025.] 

a) When the Parties have resolved their dispute by reaching a settlement agreement, the terms of which have been recorded in writing and such settlement agreement has been signed by the Parties;
b) When the Mediator informs the Parties that the mediation has ended, including where the Mediator is of the opinion that there is no reasonable prospect that the Mediation will lead to a settlement or narrowing of the Issues (for Court); or
c) When either Party withdraws from the Mediation, provided that the Parties commit to having a separate side session (without another Party present thereat) with the Mediator on the reasons for such Party’s intended withdrawal to afford the Mediator an opportunity to mediate such Party’s continued participation in the Mediation process and/or for the Mediator to obtain the relevant particulars required for completion of the Mediator’s Report, including which Issues, if any, have been resolved via the Mediation, which Issues remain in dispute and need to be referred to Court, the outcome of the Mediation (e.g. partial settlement (partial failure), incomplete settlement (partial failure) or Mediation unsuccessful (total failure)) and if the failure or partial failure of the Mediation, as the case may be, falls within a specific ambit for purposes of the Mediator’s Report.
34) Termination of the Mediation does not detract from the confidentiality and payment obligations of the Parties under the Agreement to Mediate.
K. We agree to the above terms and conditions:
35) The Parties herewith agree to the terms and conditions of this Agreement and further confirm herewith:
a) Their understanding of the Mediation process, including the provisions for “delinquent parties”, “enforcements mechanisms” and “non-compliance” as provided for in Rule 41A, read with the Protocol:
b) Their informed consent to mediate;
c) That an appropriate mandate to mediate has been obtained; and
d) That the Party’s representative(s) attending the Mediation will have authority and mandate to settle the matter within the reasonably anticipated ambit of settlement having due regard to:
i.) The specific matter referred to mediation;
ii.) The Issues (in dispute), and
iii.) The aggregate quantum of the various elements of the claim(s) (if any).

For and on behalf of the 1st Party, signed at _________________ on this _________ day of ___________________ 202…

______________________________		
Name:				
Capacity: 
Who warrants authority and mandate


For and on behalf of the 2nd Party, signed at _________________ on this _________ day of ___________________ 202…

______________________________		
Name:				
Capacity: 
Who warrants authority and mandate


The Mediator, signed at _________________ on this _________ day of ___________________ 202…

______________________________		
The Mediator:				





_______________________________________________________________________________________________________

TH Doubell
ADR Int Register / ADR Network SA / ADR TG / DiSAC
Office: 011 325 5530
Mobile: 082 787 6836 
   Theo@bouwers.co.za
   www.Bouwers.co.za
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