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	Agreement to Mediate in terms of Par.6.3.1 of the Mediation Protocol for the Gauteng Division of the High Court 
	



[bookmark: bmBetween][bookmark: _Toc227852494]Parties
[bookmark: bmPartiesLower][Insert name] (Claimant or Plaintiff)
[Insert name] (Respondent or Defendant)
[bookmark: _Toc227852495]Preamble
[bookmark: bmBackground][bookmark: bmItIsAgreed]The [Claimant or Plaintiff] and the [Respondent or Defendant] (collectively, Parties) are Parties to the above proceedings under case number: [Insert case number] and have agreed, pursuant to Rule 41A of the Uniform Rules of Court (Rules), the Directive Introducing Mandatory Mediation in the Gauteng Division, and the Mediation Protocol Applicable in the Gauteng Division of the High Court (as amended on 27 October 2025) (Mediation Protocol), to attempt to resolve their dispute by way of court-annexed mediation.
In terms of Rule 41A (1), for the purposes of this Agreement:
dispute means the subject matter of litigation between parties, or an aspect thereof.
mediation means a voluntary process entered into by agreement between the parties to a dispute, in which an impartial and independent person, the mediator, assists the parties to either resolve the dispute between them, or identify issues upon which agreement can be reached, or explore areas of compromise, or generate options to resolve the dispute, or clarify priorities, by facilitating discussions between the parties and assisting them in their negotiations to resolve the dispute.
In accordance with paragraph 6.3.1 of the Mediation Protocol and Rule 41A(4)(b) of the Rules, the Parties accordingly record their agreement in this document (Agreement). 
[bookmark: _Toc227852496]The Mediation
The mediation shall be conducted as a court‑annexed mediation in terms of Rule 41A read with the Mediation Protocol. 
The mediation shall take place at [Insert location or online platform] on [Insert date] commencing at [Insert time].
The applicable mediation rules are [Insert applicable mediation rules] (Mediation Rules).
The mediation shall be conducted and concluded in accordance with the timelines prescribed by Rule 41A(4)(d) read with paragraph 4.8.6 of the Mediation Protocol, unless extended by agreement or court order.
The Parties appoint [Insert name] as the mediator (Mediator). The Mediator is an accredited and Qualified Mediator in terms of paragraph 5.1 of the Mediation Protocol, in good standing with and practising under the auspices of the [Insert RMO], a recognised mediation organisation (RMO) contemplated in paragraph 5.3 read with Annexure A of the Mediation Protocol. 
The Parties record that, in accordance with Rule 41A(4)(c), the time limits prescribed by the Rules for the delivery of pleadings and notices, the filing of affidavits, and the taking of any step are suspended for every Party from the date of signature of the Rule 41A(4)(a) joint minute until the conclusion of the mediation, subject to any order of court to the contrary.  Any Party who considers that the suspension of the prescribed time limits is being abused may apply to the court for upliftment of the suspension, as contemplated in Rules 41A(4)(c) and 41A(5)(b).
[bookmark: _Toc227852497]The role and powers of the Mediator
In terms of paragraph 6.4.10 of the Mediation Protocol, the Mediator is an impartial third party, independent of the Parties.
In terms of paragraph 6.4.3 of the Mediation Protocol:
The Mediator acts in a facilitative and neutral capacity and may assist the Parties in identifying issues, exploring settlement options, considering alternatives and reaching agreement on one or more of the issues in dispute.
The Mediator shall not provide legal advice, make findings on the merits of the dispute, or impose any judgment, recommendation or settlement upon the Parties.
Subject to Rule 41A, the Mediation Protocol and this Agreement, the Mediator shall have discretion to determine the procedure, structure and conduct of the mediation, including the use of joint and private sessions.
In terms of paragraph 6.5.1 of the Mediation Protocol, the Mediator will chair the mediation, control its process and conduct, and determine the procedure to be followed so as to ensure that the mediation is conducted in a manner that is fair, impartial, expeditious and cost‑effective.
In terms of paragraph 6.4.8 of the Mediation Protocol, the Parties shall be obliged to follow all instructions and requests of a procedural nature that the Mediator may direct. 
The Mediator may be assisted by a co-mediator or assistant mediator.
[bookmark: _Toc227852498]Participants
In terms of paragraph 6.6.1 of the Mediation Protocol, each Party must attend the mediation, either in person (in the case of a natural person) or represented by a duly authorized representative (in the case of a juristic person).
In terms of paragraph 6.4.9 of the Mediation Protocol, the Parties may have their legal representatives in attendance at the mediation.
In terms of paragraph 6.4.11 of the Mediation Protocol, the Parties shall act in good faith throughout the mediation process, participate actively and constructively in all mediation sessions, provide the Mediator with all documents and information reasonably relevant to the dispute or requested by the Mediator, and comply with the rules, guidelines and any timelines established for the mediation.
In terms of paragraph 6.3.2 of the Mediation Protocol, each Party shall ensure that a mandate to mediate has been obtained and a person with full settlement authority, within the reasonably anticipated ambit of settlement having regard to the issues and quantum in dispute, is present at the mediation.
Each person signing this Agreement on behalf of a Party warrants that he or she has the necessary authority to bind that Party to the terms of this Agreement.
Each person attending the mediation, whether in a personal or representative capacity, including legal representatives and any other attendees shall:
be bound by this Agreement;
act in good faith during the mediation process; and 
comply with the confidentiality obligations set out in this Agreement.
In terms of paragraph 6.6.3 of the Mediation Protocol, the consent of all Parties to the mediation shall be required, for the involvement of other persons in the mediation. 
[bookmark: _Toc227852499]Pre‑mediation procedures
In terms of paragraph 6.2 of the Mediation Protocol, should either Party express a concern regarding the mediation process, the Mediator may convene a pre‑mediation meeting for the purpose of explaining the mediation process and addressing any procedural questions relating to the anticipated mediation.
Prior to the mediation, the Mediator may communicate with the Parties jointly or separately, as the Mediator deems appropriate, in order to obtain a proper understanding of each Party's position, ensure that appropriate arrangements have been made for the mediation, and generally to ensure that the time allocated for the mediation is used effectively.
[bookmark: _Toc227852500]Exchange of Information
The Mediator may request that the Parties exchange, prior to the mediation, such information and documentation as the Mediator considers reasonably necessary to facilitate an effective mediation.
In terms of paragraph 6.4.11.2 of the Mediation Protocol, each Party must provide to the Mediator, and, where appropriate, exchange with the other Party, all information or documentation pertinent to the dispute and on which it intends to rely for purposes of the mediation.
In terms of paragraph 5.4.4 of the Mediation Protocol, and upon the request of the Mediator, each Party shall prepare and provide to the other Party and to the Mediator, prior to the mediation, a concise Statement of Case to assist the Mediator in grasping the essence of its case.  
Any information or documentation provided to the Mediator or exchanged between the Parties pursuant to this section shall be provided on a confidential and without‑prejudice basis, subject to the confidentiality provisions of this Agreement, Rule 41A and the Mediation Protocol.
A Party may provide information or documentation to the Mediator on a confidential basis and not for disclosure to the other Party, provided that such information or documentation is clearly identified in writing as confidential to the Mediator. The Mediator shall not disclose such information or documentation to the other Party without the express consent of the disclosing Party.
The exchange of information or documentation in terms of this section shall not affect the admissibility or discoverability of such information or documentation in any litigation, arbitration or other proceedings, and shall not render admissible any information or documentation that would otherwise be privileged, inadmissible or undiscoverable.
[bookmark: _Toc227852501]Conduct of the Mediation
During the mediation the Mediator may meet with the Parties, or any of their representatives, either jointly or separately in private meetings, as the Mediator considers appropriate, in order to facilitate effective communication and understanding between the Parties.
Information disclosed to the Mediator during any private meeting shall be treated as confidential and shall not be disclosed to the other Party unless the disclosing Party expressly requests or consents to such disclosure. 
In terms of paragraph 6.8.3 of the Mediation Protocol, where the mediation is not concluded in a single sitting, the Mediator may adjourn or postpone the mediation to a date and time convenient to the Parties and the Mediator. The provisions of this Agreement shall remain valid and binding pending the mediation being reconvened and concluded and/or formally terminated by the Mediator.
In terms of paragraph 4.9.4 of the Mediation Protocol, if any Party needs to cancel or seek to reschedule a scheduled mediation session, it must do so in writing as soon as reasonably practicable and, in any event, at least 48 hours before the scheduled commencement time, failing which that Party will be liable for wasted costs occasioned by the failure to attend or late cancellation.
[bookmark: _Toc227852502]Termination
In terms of paragraph 6.8 of the Mediation Protocol, the mediation shall terminate upon the earliest of the following:
when the Parties resolve their dispute by reaching a settlement agreement, the terms of which are reduced to writing and signed by the Parties in terms of clause 9.1;
when the Mediator informs the Parties that the mediation has ended, including where the Mediator is of the opinion that there is no reasonable prospect that the mediation will result in a settlement or a narrowing of the issues for trial; or
when either Party withdraws from the mediation, provided that the withdrawing Party first participates in a separate private session with the Mediator to explain the reasons for the intended withdrawal, in order to afford the Mediator an opportunity to facilitate continued participation and/or to obtain the information required for completion of the Mediator’s Report in accordance with the Mediation Protocol.
The Parties agree that the Mediator may, in his/her absolute discretion, decide to end the mediation. If the Mediator so decides, the Mediator shall not be required to provide reasons for terminating the mediation.
Termination of the mediation shall not affect the confidentiality, costs or liability provisions of this Agreement.
[bookmark: _Toc227852503]Settlement and Rule 41A reporting
[bookmark: _Ref227776572]The Parties agree that settlement of any aspect of the matter, or any agreement reached during the mediation, must be reduced to writing and signed by the Parties, to become binding and enforceable in terms of paragraphs 6.4.2, 6.6.5 and 6.9.3 of the Mediation Protocol, and may, at the instance of any Party, be made an order of court.
In accordance with Rule 41A (8) read with paragraph 7.1 of the Mediation Protocol:
the Mediator shall prepare and provide the Mediator’s Report to the Parties within ten (10) court days of conclusion of the mediation; and
the Mediator and the Parties shall, within five (5) days of conclusion of the mediation, prepare a Joint Minute, recording the outcome of the mediation, issues resolved and issues remaining in dispute.
Should settlement not be reached in a single sitting and the Parties and Mediator decide to continue to try to resolve the dispute by way of further mediation sessions, the further mediation session(s) will be adjourned to a date and time convenient to the Parties and the Mediator.  
[bookmark: _Toc227852504]Confidentiality and Without Prejudice
[bookmark: _Ref227775465]In terms of paragraphs 6.4.1 and 6.6.6 of the Mediation Protocol and Rule 41A(6), the mediation shall be private, confidential and conducted on a without‑prejudice basis, save for what is recorded in a written settlement agreement signed by the Parties and what is required to be recorded in the Mediator’s Report and Joint Minute in accordance with Rule 41A and the Mediation Protocol. 
Each Party, and every person attending the mediation in any capacity, including legal representatives and any other attendees, shall keep confidential, and shall not use for any other purpose, all information (whether oral, written or otherwise) arising out of, or in connection with, the mediation.
All information (whether oral, written or otherwise) arising out of, or in connection with, the mediation shall be privileged and without prejudice and shall not be admissible as evidence or disclosed in any current or subsequent litigation, arbitration or other proceedings whatsoever, save as permitted in terms of Rule 41A, the Mediation Protocol, or applicable law.
[bookmark: _Ref227775470]The Mediator shall not disclose to any person any information (whether oral, written or otherwise) furnished to him or her by a Party in confidence, whether during joint or private sessions, without the express consent of the disclosing Party.
[bookmark: _Ref227852123]In terms of Rule 41(A)(8)(d), no offer or tender made without prejudice during the mediation may be disclosed to the court at any time before judgment has been given.
Paragraphs 10.1 to 10.5 above shall not apply to the extent that:
all Parties consent in writing to the disclosure; or
disclosure is required by law or court order; or
disclosure is reasonably necessary to prevent serious harm or criminal conduct.
None of the Parties shall call, appoint, or otherwise engage the Mediator as a witness, consultant, arbitrator, attorney, or expert, or require the Mediator to give evidence in any litigation, arbitration or other proceedings relating to the dispute or the mediation. The Mediator shall not act voluntarily in any such capacity. 
No transcript or recording of any kind shall be made of the mediation. The Parties may take private notes for their own use, which shall remain confidential during and after the mediation. The Mediator shall not take or retain notes of the mediation.
[bookmark: _Toc227852505]Costs
The Mediator's [daily or hourly] fee is [Insert fee] exclusive of VAT.
In terms of paragraph 5.5.1 of the Mediation Protocol, the Mediator's fee shall be paid no less than ten (10) days in advance of the commencement of mediation. 
In terms of paragraph 5.5.4 of the Mediation Protocol read with Rule 41A(9), unless otherwise agreed, all mediation‑related costs (including the Mediator’s fees, administration fees, travel and venue costs) shall be borne equally by the Parties, who shall be jointly and severally liable, and shall constitute costs in the cause, recoverable by the party in whose favour costs are ultimately awarded at the trial of the matter. 
[bookmark: _Toc227852506]Exclusion of liability and indemnity
Neither the Mediator nor the [Insert RMO] shall be liable to the Parties for any act or omission in connection with the services provided in relation to the mediation, save for fraud or wilful misconduct.
The Parties indemnify the Mediator against all third‑party claims arising from the mediation.
[bookmark: _Toc227852507]Governing law and Jurisdiction
The law governing the Mediation will be the law of South Africa.
This Agreement is governed by the law of South Africa, and the Gauteng Division of the High Court of South Africa will have exclusive jurisdiction to decide any matters arising out of or in connection with this Agreement or the Mediation.
[bookmark: bmSchedulesStart][bookmark: _Toc227852508]Counterparts
This Agreement may be executed in counterparts, each of which shall be deemed to be an original, and all of which, taken together, shall constitute one and the same agreement. A signed counterpart transmitted electronically (including by PDF or other electronic means) shall be deemed to be an original and shall be as effective and binding as an original signature.
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I, the undersigned, agree to be bound by the confidentiality provisions of this Agreement.
	Name
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[bookmark: bmSignaturePage][bookmark: _Toc227852509][bookmark: bmSignaturePagePara]Signature page
	[bookmark: bmExDeedAgreement]Signed on behalf of the [Claimant or Plaintiff]
	
	Signature
	

	
	
	
	

	
	
	Name (block capitals)
	

	
	
	
	Claimant/Plaintiff

	
	
	
	

	
	
	Capacity
	

	
	
	
	

	
	
	Date
	



	[bookmark: bmAppendicesStart]Signed on behalf of the [Respondent or Defendant]
	

	Signature
	

	
	
	
	

	
	
	Name (block capitals)
	

	
	
	
	Respondent/Defendant

	
	
	
	

	
	
	Capacity
	

	
	
	
	

	
	
	Date
	



	Signed by the Mediator
	
	Signature
	

	
	
	
	

	
	
	Name (block capitals)
	

	
	
	
	Mediator

	
	
	
	

	
	
	Date
	



