

MEDIATION AGREEMENT

Between:

(“Party A”)
Plaintiff/
Applicant


 (“Party B”)    
  Defendant/
 Respondent
                                                                   Who are      
collectively     
                                                               referred to as          
(“the parties”)

                                                                      and

                                                              The Mediator
                                                            Kalipa Mafungo
                                                         Mafungo Attorneys
                                                        2 Bruton Rd, Block A 
                                                       Nicol Main Office Park
                                                         Bryanston, Sandton
  Accredited by the Association of Arbitrators of Southern Africa (AoA)

(“the Mediator”)


1. Purpose of Mediation

The parties hereby agree to act in good faith in attempting to resolve the dispute arising out of or in connection with [insert brief description of the dispute or the case number/matter enrolled before the High Court], through a process of mediation administered by the appropriate Recognised Mediation Organisation (“RMO”). The RMO under whose auspices this mediation will be considered is [insert RMO name here]
The mediation shall be conducted in accordance with the RMO’s Mediation Rules which are in force at the time of signing this Agreement, which Rules are deemed incorporated herein by reference.
The Parties acknowledge that:

1.1. Mediation is a conﬁdential, voluntary, and facilitative in nature.
1.2. The Mediator’s role is to be an independent party appointed to assist the parties in resolving the dispute.
1.3. The objective of the mediation is to seek a mutually acceptable settlement, in total, or at least in respect of some of the issues in dispute.
1.4. This Agreement serves as the procedural and contractual foundation upon which the mediation will proceed, as per the Rules of the appropriate RMO. 
1.5. The seat of the mediation shall be [insert place/virtual].
1.6. Nothing in this Agreement shall be construed as obliging the parties to reach a settlement, but all parties undertake to participate in the process in good faith and with the intention of exploring all reasonable prospects of resolution.

2. Role of Mediator

            The role of the Mediator will be to:

2.1. Attend meetings with the parties by telephone, virtually or physically if requested to do so by the parties, or as the Mediator deems necessary.
2.2. Read the relevant documentation required to be read by him to facilitate the mediation. The parties shall send this documentation to the mediation.
2.3. Oversee the mediation, in consultation with the parties.
2.4. Assist the parties to settle the issues in dispute.
2.5. The parties understand that it is not the Mediator’s function to provide legal advice or to advise on the merits or absence thereof in respect either parties case.
2.6. By signing this agreement the Mediator confirms that he has no interest in the disputed issues or their outcome.

3. Responsibilities prior to mediation.


3.1. On signature of the mediation agreement signed by all parties, and the Mediator, each party (or the parties jointly) will prepare and send to the Mediator and all other parties to the mediation a brief summary setting out its/their main concerns and the primary issues such party considers to be in dispute.
3.2. The parties agree to exchange the relevant documents for the purposes of this mediation and resolving their dispute. Such exchange is to be facilitated by the Mediator.

4. Conduct of Mediation. 

4.1. The Mediator will decide how the mediation is to be conducted, after consulting with the parties.
4.2. The parties agree to comply with all the requests of the Mediator in facilitating the mediation.
4.3. The parties agree to mediate in good faith.
4.4. The mediation will take place at a date,  time and in a manner to be determined by the Mediator, in consultation with the parties.
4.5. The mediation shall not be transcribed unless all parties agree thereto in writing.
4.6. Any settlement reached in the mediation shall not be legally binding unless reduced to writing and signed by all parties.

5. Confidentiality

5.1. During and before the Mediation, the Mediator may speak to the parties separately in order to improve the Mediator's understanding of each party's views and to prepare for the mediation. Information given to the Mediator during such separate talks will be confidential unless the party who provided that information allows the Mediator to disclose information.

5.2. Any information, whether or not in writing, arising out of Mediation shall be confidential and shall not be used for any collateral information or ulterior purpose. This includes the terms of any settlement but does not include the fact that the Mediation is to take place or has taken place. Only the terms of settlement may be referred to in the event that a Party brings proceedings in relation to those terms.

5.3. The Mediator will maintain the confidentiality of all written and verbal communications in the mediation unless required to disclose by a court of competent jurisdiction, including High Court Rule 41A and the Mediation Protocol for the Gauteng Division. This relates in particular the mediators obligation to draft the Joint Minute in accordance with Rule 41A(8)(b) & (c) with the parties and to draft the Mediator's Report.

5.4. Each party or representative who signs this agreement to mediate warrants that the persons attending with them and/or on its behalf at the mediation will be bound by and will observe this agreement.

5.5. All information, whether or not in writing, arising out of or in connection with the mediation shall be without prejudice and privilege and not admissible as evidence or disclosable in any current or future litigation or other proceedings whatsoever. This does not apply to any information which would apart from this clause be admissible or disclosable in such proceedings. Otherwise; inadmissible evidence can only be used with the written consent of both parties.

5.6. None of the parties shall call the Mediator as witness, consultant, arbitrator or expert in any litigation or other proceedings whatsoever arising from or in connection with the dispute or any other matter in issue at the mediation. In the event that a subpoena, witness summons or other request is made to require the Mediator to testify or produce records, notes or any other information or material whatsoever in any future or continuing proceedings the party making that request, whether or not that request is successful, hereby agrees to pay the Mediator their fee. 

6. Authority 

6.1. Each of the parties legal representatives will attend the Mediation on their respective client’s behalf. At least one person with authority for each party must be on telephonic standby to provide a mandate, if necessary.

6.2. Each legal representative will inform the other legal representative and the Mediator prior to the mediation of the names of the persons attending.


7. Appointment and Role of the Mediator

7.1. The parties hereby jointly appoint Kalipa Mafungo as the Mediator to assist them in resolving the dispute through a facilitative and non-binding mediation process. The parties agree to appoint the Mediator at a rate of R 1 800,00/hour VAT Excl. or R 18 000,00/day payable as follows:
Party A: 50% (R 900,00/hour VAT Excl.)/ Party A: 50% (R 9000,00/day VAT Excl.)
Party B: 50% (R 900,00/hour VAT Excl.)/ Party A: 50% (R 9000,00/day VAT Excl.)
For [insert hours/day] immediately payable on signature of the agreement.

8. Ending the Mediation

8.1. The Mediator or either of the Parties, after canvassing their intentions with the Mediator, may end the Mediation at any time without giving reason.

9. Legal status and effect of the Mediation

10. This agreement is governed by the law of the Republic of South Africa, and the courts of the Republic of South Africa shall have exclusive jurisdiction to decide any matters arising out of or in connection with this Agreement and the Mediation.

Agreed to by


___________________________
[signed by duly authorised representative]
For the Plaintiff/Applicant
(Insert Name of Plaintiff/Applicant)
Date
Place



___________________________
[signed by duly authorised representative]
For the Defendant/Respondent
(Insert Name of Defendant/Respondent)
Date
Place





___________________________
[signed by Mediator]
Date
Place



